
COMPANY AGREEMENT OF 
NEW HIGHTS LIVING SOLUTIONS, LLC, 

a Texas limited liability company 
 
 

 This Company Agreement (this “Agreement”) of New Heights Living Solutions, LLC, dated 
effective the 18th day of September, 2024 (the “Effective Date”), is executed and agreed to, for good and 
valuable consideration, by the Members listed on Exhibit “A”. 
 
 

Article 1 
 

Formation 
 

 1.1 Formation.  New Height Living Solutions, LLC (the “Company”) was formed as a limited 
liability company under and pursuant to the Texas Business Organizations Code (the “BOC”) and other 
relevant laws of the State of Texas by the filing of a certificate of formation with the Secretary of State of 
the State of Texas on September 18, 2024 (the “Certificate of Formation”).   
 
 1.2 Name.  The name of the Company shall be New Heights Living Solutions, LLC. The 
Company shall conduct business under that name or such other names complying with applicable law as 
the Managers may determine from time to time. 
 
 1.3 Duration. The Company shall exist until terminated in accordance with this Agreement. 
 
 1.4 Purpose. The purpose of the Company shall be to own, lease, and manage certain homes 
designed to provide housing for persons recovering from addiction and to engage in any other lawful 
business or activity necessary or convenient in pursuit of the foregoing purpose. 
 
 1.5 Principal Office. The Company’s principal office shall be 3200 Long Prairie Road, Suite 
200, Flower Mound, Texas 75028 or such other place as the Managers may determine from time to time. 
 
 1.6 Registered Office and Registered Agent. The initial address of the registered office of 
the Company in the State of Texas shall be 5900 Balcones Drive, STE 100, Austin, Texas 78731, and the 
name of the Company’s initial registered agent at that address shall be Northwest Registered Agent, LLC. 
The Managers may change the registered office and the registered agent of the Company from time to time. 
The Managers may cause the Company to qualify to do business as a limited liability company (or other 
entity in which the Members have limited liability) in any other jurisdiction and to designate any registered 
office or registered agent in any such jurisdiction. 
 
 1.7 Definitions. Certain terms used in this instrument are capitalized. Such terms shall have 
the meaning set forth in the text or in Section 11.8. 
 
  

Article 2 
 

Members and Membership Interests 
 
 

 2.1 Initial Members. In connection with the formation of the Company, the Persons executing 
this Agreement as initial Members are admitted to the Company as Members effective as of the date of 



formation of the Company. The Percentage held by each of the Members is set forth next to such Member’s 
name on Exhibit “A”. 
 
 2.2 Issuance of Membership Interests After Effective Date. The Company, after the 
Effective Date, may issue membership interests in the Company to any Person with the affirmative vote or 
Written consent of all of the Members of the Company. Any such affirmative vote or Written consent of 
the Members shall specify the Capital Contribution, if any, required in connection with the new membership 
interest, the Percentage represented by the newly issued membership interest and all changes in the 
Percentages represented by the membership interests outstanding prior to the issuance of the new 
membership interest. 
 
 2.3 Nature of Membership Interest.  A membership interest in the Company is personal 
property. A Member of the Company or an assignee of a membership interest in the Company does not 
have an interest in any specific property of the Company.  A membership interest includes a Member’s or 
assignee’s share of profits and losses or similar items and the right to receive distributions as provided in 
this Agreement, but does not include a Member’s right to participate in management. 
 
 2.4 Withdrawal or Expulsion of Member Prohibited.  A Member of the Company may not 
withdraw or be expelled from the Company except as provided by this Agreement.  A Member ceases to 
be a Member upon the Member’s death, upon the Member’s Bankruptcy, or as provided by Section 2.9. 
 
 2.5 Assignment of Membership Interest.  Subject to the requirements of Article 8, a 
membership interest in the Company may be wholly or partly assigned. An assignment of a membership 
interest in the Company is not an event requiring the winding up of the Company and does not entitle an 
assignee who is not already a Member of the Company to participate in the management and affairs of the 
Company, become a Member of the Company or exercise any rights of a Member of the Company. 
 
 2.6 Admission of New Members. Any Member of the Company who is issued a new 
membership interest as provided in Section 2.2 or who acquires a membership interest by assignment 
(including by reason of death or divorce) shall become a Member of the Company with respect to the new 
or assigned membership interest immediately upon the issuance or assignment of the membership interest. 
Approval by the Members pursuant to Section 2.2 of the issuance of a new membership interest in the 
Company to a Person who is not already a Member shall be deemed approval of the admission of such 
Person as a Member. An assignee of a membership interest in the Company who is not already a Member 
of the Company is entitled to become a Member of the Company on the affirmative vote or Written consent 
of all of the Company’s Members. Any Person who desires to become a Member after the Effective Date  
shall, as a condition to becoming a Member and in addition to any other conditions set forth herein or 
established by the Members or Managers, execute and deliver an agreement to be bound by the terms and 
provisions of the Agreement. Such agreement shall also state an address for the Member for notice 
hereunder. 
 
 2.7 Rights and Duties of Assignee of Membership Interest Before Membership. 
 

(a) A Person who is assigned a membership interest in the Company is entitled to: 
 

   (i) receive any allocation of income, gain, loss, deduction, credit, or a similar 
item that the assignor is entitled to receive to the extent the allocation of the item is assigned; 
 
   (ii) receive any distribution the assignor is entitled to receive to the extent the 
distribution is assigned; 
 



   (iii) subject to Article 7, require, for any proper purpose, reasonable 
information or a reasonable account of the transactions of the Company; and 
 
   (iv) subject to Article 7, make, for any proper purpose, reasonable inspections 
of the books and records of the Company. 
 
  (b) An assignee of a membership interest in the Company is not liable as a Member of 
the Company until the assignee becomes a Member of the Company. 

 
 2.8 Rights and Liabilities of Assignee of Membership Interest After Becoming Member. 
 
  (a) An assignee of a membership interest in the Company, after becoming a Member 
of the Company, is: 
 
   (i) entitled to the same rights and powers granted or provided to a Member of 
the Company by this Agreement; and 
 
   (ii) subject to the same restrictions and liabilities placed or imposed on a 
Member of the Company by this Agreement; and 
 
   (iii) except as provided by subsection (b) of this Section 2.8, liable for the 
assignor’s obligation to make contributions to the Company. 
 
  (b) An assignee of a membership interest in the Company, after becoming a Member 
of the Company, is not obligated for a liability of the assignor that: 
 
   (i) the assignee did not have knowledge of on the date the assignee became a 
Member of the Company; and 

 
(ii) could not be ascertained from this Agreement. 

 
 2.9 Rights and Duties of Assignor of Membership Interest. An assignor of a membership 
interest in the Company continues to be a Member of the Company and is entitled to exercise any rights or 
powers of the Member not vested in the assignee by virtue of the assignment (including the right to vote on 
or consent to any matters requiring approval or consent of the Members under this Agreement) until the 
assignee becomes a Member of the Company. Upon assignment of a membership interest to another 
Member or admission of an assignee as a Member, the assignor shall cease to be a Member with respect to 
the membership interest assigned. In the event that a Member’s membership interest is purchased by the 
Company, the Member shall cease to be a Member with respect to the membership interest purchased. 
 
 2.10 Certificates.  Membership interests in the Company shall be uncertificated. 
 
 2.11 Representations and Warranties.  Each Member hereby represents and warrants to the 
Company and each other Member that (a) the Member has duly executed and delivered this Agreement; 
and (b) the Member’s authorization, execution, delivery, and performance of this Agreement do not conflict 
with any other agreement or arrangement to which that Member is a party or by which that Member is 
bound. 
 

 
  



Article 3 
 

Management of the Company, Meetings, and Voting 
 

 3.1  Managers and Management Generally. The Managers shall have the authority to 
manage the business and affairs of the Company and make all decisions with respect thereto, except for 
those matters expressly reserved to the Members. The foregoing shall not restrict the authority of the 
officers of the Company as described in Section 3.6 below. By the unanimous vote of all of the Managers, 
the authority of the Managers to act may be delegated to a committee of less than all of the Managers. Each 
Manager is an agent of the Company for the purpose of carrying out the Company’s business in accordance 
with the authority granted by action of the Managers. No Member of the Company in the Member’s capacity 
as such shall be an agent of the Company or have any authority or right to act for or bind the Company.  
The Members hereby select Travis Duane as sole Manager. 
 
 3.2 Number and Qualifications of Managers. 
 
  (a) The Managers of the Company may consist of one or more Persons. Except as 
provided by subsection (b) of this Section 3.2, the number of Managers of the Company consists of the 
number of initial Managers listed in the Company’s certificate of formation. 
 
  (b) The number of Managers of the Company may be increased or decreased by 
amendment to this Agreement. 
 
  (c) A Manager of the Company is not required to be a resident of Texas or Member of 
the Company. 
 
 3.3 Terms for Managers. Unless a term is specified upon selection of a Manager, as provided 
herein, each Manager shall serve until the resignation, removal, or death of the Manager. If a term is 
specified by the Members upon the selection of a Manager, the Manager shall serve for the specified term 
and until the Manager’s successor is selected by the affirmative vote of Members owning a majority of all 
Members’ Percentages in the Company, or until the earlier resignation, removal or death of the Manager. 
 
 3.4 Resignation and Removal of Managers. A Manager may resign at any time by giving 
Written notice to the Company. Such resignation shall take effect at the time specified therein, and unless 
otherwise specified therein, the acceptance of such resignation shall not be necessary to make it effective. 
A Manager may be removed, with or without cause, by the affirmative vote of Members owning a majority 
of all Members’ Percentages in the Company. 
 
 3.5 Manager Vacancy.  A vacancy in the position of a Manager may be filled by the 
affirmative vote of all of the remaining managers, regardless of whether the remaining managers constitute 
a quorum, or the affirmative vote of Members owning a majority of all Members’ Percentages in the 
Company. 
 
 3.6 Officers and Other Agents. The Managers may appoint such officers or other agents of 
the Company as the Managers may deem appropriate and may remove any such officer or agent at any time 
with or without cause. The Managers may delegate to the Company’s officers such authority as the 
Managers may deem appropriate and subsequently revoke or modify that authority. The Managers also may 
delegate authority to other Persons and revoke that delegation as the Managers may deem appropriate 
including the power to delegate authority. 
 



 3.7 Meetings of Members. The Managers or any Member may call a meeting of the Members. 
Meetings of the Members of the Company may be held at the principal office of the Company or, if remote 
attendance is allowed and provided in accordance with Section 3.9, at another place in or outside Texas 
designated by the Person or Persons calling the meeting. Members of the Company owning a majority of 
all Members’ Percentages in the Company constitute a quorum for the purpose of transacting business at a 
meeting of the Members. 
 
 3.8 Meetings of Managers or Committees of Managers. Any Manager may call a meeting 
of the Managers or a committee of the Managers. The Managers of the Company or a committee of the 
Managers may hold meetings at the principal office of the Company or, if remote attendance is allowed and 
provided in accordance with Section 3.9, at another place in or outside Texas designated by the Manager 
calling the meeting. A majority of all the Managers or members of a committee of the Managers constitutes 
a quorum for the purpose of transacting business at a meeting of the Managers or committee of the 
Managers. 
 
 3.9 Alternative Forms of Meetings. 
 
  (a) The Members, the Managers, or a committee of the Managers may hold meetings 
and allow attendance at meetings by using a conference telephone or similar communications equipment, 
or another suitable electronic communications system, including videoconferencing technology or the 
Internet, or any combination, if the telephone or other equipment or system permits each individual 
participating in the meeting to communicate with all other individuals participating in the meeting. 
 
  (b) If voting is to take place at the meeting, the Company must implement reasonable 
measures to verify that every Person voting at the meeting by means of remote communications is 
sufficiently identified, and if a proxy for a Person is voting at the meeting, to verify that the proxy 
requirements set forth in Section 3.15 are satisfied. 

 
 3.10 Participation Constitutes Presence. A Person participating in a meeting is considered 
present at the meeting unless the participation is for the express purpose of objecting to the transaction of 
business at the meeting on the ground that the meeting has not been lawfully called or convened. 
 
 3.11 Notice of Meetings. Notice of a meeting of the Members, the Managers, or a committee 
of the Managers, must be given in a manner described in Section 11.1 and state the date and time of the 
meeting and the location of the meeting or, if the meeting is held or attendance is allowed by using a 
conference telephone or other communications system authorized by Section 3.9, the form of 
communication used for the meeting. Notice of a meeting of the Members shall state the purpose of the 
meeting and shall be given not later than the tenth (10th) day or earlier than the sixtieth (60th) day before 
the date of the meeting. Notice of a meeting of the Managers or a committee of Managers must be given 
not later than the third (3rd) day before the date of the meeting. Notice of a meeting is not required to be 
given to a Member, Manager or committee member entitled to notice under this Agreement if the Person 
entitled to notice signs a Written waiver of notice of the meeting, regardless of whether the waiver is signed 
before or after the time of the meeting. If a Person entitled to notice of a meeting participates in the meeting, 
the Person’s participation constitutes a waiver of notice of the meeting unless the Person participates in the 
meeting solely to object to the transaction of business at the meeting on the ground that the meeting was 
not lawfully called or convened. 
 
 3.12 Acts of Members Generally. Except as otherwise provided in this Agreement, the 
affirmative vote of Members owning a majority of all Members’ Percentages in the Company constitutes 
an act of the Members. 
 



 3.13 Votes Required to Approve Certain Actions. A Fundamental Business Transaction of 
the Company, an action by the Company that would make it impossible for the Company to carry out the 
ordinary business of the Company, or the filing by the Company of a petition for relief under the United 
States bankruptcy laws (Title 11, United States Code) must be approved by the affirmative vote of all of 
the Members. For purposes of this Agreement, the term “Fundamental Business Transaction” shall mean 
a merger, interest exchange, conversion, or sale of all or substantially all of the Company’s assets. 
 
 3.14 Acts of Managers or Committees. The affirmative vote of a majority of all Managers or 
a majority of all members of a committee of the Managers constitutes an act of the Managers or committee 
of the Managers, as appropriate. 
 
 3.15 Manner of Voting. A Member of the Company may vote at a meeting in person or by a 
proxy executed in Writing by the Member to another Member. A Manager or member of a committee of 
the Managers may vote at a meeting in person or by a proxy executed in Writing by the Manager to another 
Manager, or a committee member to another committee member, as the case may be. Except as provided 
in this Section, Members, Managers and committee members may not vote by proxy. 
 
 3.16 Action by Written Consent. An action may be taken without holding a meeting, without 
providing notice, or without taking a vote if a Written consent or consents stating the action to be taken is 
obtained from the number of Members, Managers, or committee members, as appropriate, necessary to 
have at least the minimum number of votes that would be necessary to take the action at a meeting at which 
each Member, Manager, or committee member, as appropriate, entitled to vote on the action is present and 
votes. Any of the following shall satisfy the requirement for a Written consent: an originally signed 
document; a photographic, photostatic, facsimile or similarly reliable reproduction of an originally signed 
document; or an electronic message if the transmission contains or is accompanied by information allowing 
a determination (i) that the message was transmitted by the consenting Member, Manager or committee 
member and (ii) of the date of the transmission. Unless otherwise dated, a consent given by electronic 
message is considered given on the date transmitted. 
 
 3.17 Explicit Vote or Consent Required. The exclusive methods by which Members or 
Managers or committee members may take action with respect to the Company are voting affirmatively at 
a meeting or giving Written consent as provided in this Article 3. A Member or Manager or committee 
member shall not be deemed to have voted in favor of, or consented to, an action unless such Person has 
voted affirmatively at a meeting or given explicit consent as provided in this Article 3. 
 
 

Article 4 
 

Capital Contributions 
 

 4.1 Agreed Capital Contributions. As of the Effective Date, the Members have made certain 
agreed Capital Contributions. Any Person issued a membership interest in the Company after the Effective 
Date shall contribute to the capital of the Company the contribution, if any, approved as provided in Section 
2.2. A Person’s obligation to contribute to the capital of the Company may be released or settled only by 
the affirmative vote or Written consent of all Members. 
 
 4.2 Additional Capital Contributions. The Managers may request, but may not require, that 
the Members make additional contributions to the capital of the Company. 
 
 4.3 Capital Accounts. A capital account (“Capital Account”) shall be established for each 
Member and shall be maintained in such a manner as to correspond with the rules set forth in the Treasury 



Regulations (the “Allocation Regulations”) promulgated under Section 704(b) of the Code. Except as 
otherwise required by the Allocation Regulations or the Code, a Member’s Capital Account shall be 
increased by (i) the amount of any contribution of capital to the Company (based on the fair market value 
of the cash or other assets contributed) and (ii) allocations of income or gain (for Company book purposes) 
to the Member pursuant to this Agreement, and shall be reduced by (i) the amount of money distributed to 
the Member by the Company, (ii) the fair market value of any property distributed to the Member by the 
Company, and (iii) allocations of deduction or loss (for Company book purposes) to the Member by the 
Company pursuant to this Agreement. The Capital Accounts of the Members shall not bear interest. If any 
additional membership interests in the Company are to be issued in consideration for a contribution of 
property or cash or if any Company property is to be distributed in liquidation of the Company or an interest 
in the Company, the Capital Accounts of the Members (and the amounts at which all Company properties 
are carried on its books and records other than for income tax purposes) shall, immediately prior to such 
issuance or distribution, as the case may be, be adjusted (consistent with the provisions of Section 704 of 
the Code) upward or downward to reflect any unrealized gain or unrealized loss attributable to all Company 
properties (as if such unrealized gain or unrealized loss had been recognized upon actual sale of the 
properties upon a liquidation of the Company immediately prior to issuance or distribution). Except as 
otherwise required by the Allocation Regulations, in the event any membership interest in the Company is 
transferred in accordance with the terms of this Agreement, the transferee shall succeed to the Capital 
Account of the transferor to the extent it relates to the transferred interest. 
 
 

Article 5 
 

Taxation and Allocations 
 

 5.1 General. Unless otherwise required by the Allocation Regulations or the Code, all items 
of income, gain, loss, deduction and credit of the Company shall be allocated to the Members for accounting 
and tax purposes pro rata according to their Percentages. 
 
 5.2 Regulatory Allocations. To the extent the Allocation Regulations or the Code require 
allocations for tax purposes that differ from the foregoing allocations, the Managers may determine the 
manner in which such tax allocations shall be made so as to fully comply with the Allocation Regulations, 
the Code, other applicable law and, at the same time to the extent reasonably possible, preserve the 
economic relationships among the Members as set forth in this Agreement. 
 
 5.3 Reporting. The Members are aware of the income tax consequences of the allocations 
made by this Article 5 and hereby agree to be bound by the provisions of this Article 5 in reporting their 
shares of Company items for income tax purposes. 
 
 

Article 6 
 

Distributions 
 

 6.1 Distributions. Available Cash shall be distributed at least annually to all of the Members 
pro rata according to their Percentages. 
 
 

Article 7 
 

Bank Accounts, Books of Account, Reports and Fiscal Year 



 
 7.1 Bank Account; Investments. The Company shall establish one or more bank or other 
financial institution accounts into which all Company funds shall be deposited. Funds deposited by the 
Company into such accounts may be withdrawn only in furtherance of the business of the Company or for 
distribution to the Members pursuant to this Agreement. Pending withdrawal for such purposes, Company 
funds may be invested in such manner as the Managers may determine. 
 
 7.2 Books and Records. 
 
  (a) The Company shall keep or cause to be kept books and records of the Company 
using a method consistent with that described in Treasury Regulation Section 1.704-1(b). Income, gain, 
loss and deduction of the Company (including income and gain exempt from tax and expenditures not 
deductible in computing the Company’s taxable income) shall be computed based upon the book value of 
the Company’s property using the same methods (e.g., cash or accrual accounting, or straight line or 
accelerated depreciation) as are used in computing the Company’s taxable income. The books of the 
Company, for both tax and financial reporting purposes, shall be kept using the method of accounting 
selected by the Managers. 
 
  (b) The books and records of the Company shall be maintained at the Company’s 
principal office. 
 
  (c) The Company shall provide a Member, an assignee of a membership interest, or a 
former Member access to the Company’s books and records to the extent and as provided by this Section.  
A Member, an assignee of a membership interest, or a former Member who desires to examine or copy any 
of the Company’s books and records (the “Requester”) shall give Written notice to the Company specifying 
the books and records that the Requester desires to examine or copy and stating a proper purpose for 
examining or copying the requested books and records. The books and records specified by a Requester 
who is a former Member must pertain to the period during which the former Member was a Member. 
Subject to this subsection and subsection (d) of this Section, within five days after the Requester submits 
such a Written notice, the Company will make available at its principal office the requested books and 
records if the requested books and records are required to be maintained by the Company under the BOC 
or consist of other information regarding the business, affairs and financial condition of the Company that 
is reasonable for the Requester to examine and copy. The requested books and records will be made 
available during regular business hours, and the examination and copying shall be at the expense of the 
Requester. The Company may deny a Requester’s request for access to the Company’s books and records 
and information if the Requester: (i) has improperly used information obtained through a prior examination 
of the books and records of the Company or of any other entity; or (ii) was not acting in good faith or for a 
proper purpose in making the Requester’s request for information. 

 
 7.3 Financial Information. As soon as is reasonably practicable after the end of each 
Company fiscal year, the Managers shall cause to be prepared and furnished to each Member, at Company 
expense, a balance sheet of the Company (dated as of the end of the fiscal year then ended), and a related 
statement of income, loss and change in financial position for the Company (for the same year). Such 
financial information shall reflect the beginning balance in each Member’s Capital Account as of the first 
day of such year, all distributions of cash made to each Member during the year, and the ending balance in 
each Member’s Capital Account as of the last day of the year and is not required to be audited. 
 
 7.4 Tax Returns and Information; Governing Documents. 
 
  (a) The Members intend for the Company to be treated as a partnership for tax 
purposes. The Managers shall prepare or cause to be prepared all federal, state and local income and other 



tax returns which the Company is required to file and shall furnish each Member both a copy of such 
Member’s Schedule K-1 and the Company’s tax return as soon as is reasonably practicable after the end of 
each Company fiscal year. On Written request to the Company, the Company shall provide to a Member or 
an assignee of a membership interest a free copy of (i) the Company’s certificate of formation, including 
any amendments to or restatements of the certificate of formation; (ii) this Agreement, including any 
amendments to or restatements of this Agreement; and (iii) any federal, state and local tax returns of the 
Company for each of the preceding six years. 
 
  (b) The “tax representative” of the Company (initially, Travis Duane) shall be the 
Company’s designated representative within the meaning of Code Section 6223, with sole authority to act 
on behalf of the Company for purposes of subchapter C of Chapter 63 of the Code and any comparable 
provisions of state or local income tax laws. (Any person who is designated as the “tax representative” is 
referred to herein as the “Tax Representative”.) For purposes of this Section 7.4(b), unless otherwise 
specified, all references to provisions of the Code shall be to such provisions as enacted by the Bipartisan 
Budget Act of 2015. 
 
  (c) If the Company qualifies to elect pursuant to Code Section 6221(b) (or successor 
provision) to have federal income tax audits and other proceedings undertaken by each Member rather than 
by the Company, the Tax Representative shall cause the Company to make such election. 
 
  (d) Notwithstanding other provisions of this Agreement to the contrary, if any 
“partnership adjustment” (as defined in Code Section 6241(a)(2)) is determined with respect to the 
Company, the Tax Representative, in its discretion, may cause the Company to elect pursuant to Code 
Section 6226 to have such adjustments passed through to the Members for the year to which the adjustment 
relates (i.e., the “reviewed year” within the meaning of Code Section 6225(d)(1)). In the event that the Tax 
Representative has not caused the Company to so elect pursuant to Code Section 6226, then any “imputed 
underpayment” (as determined in accordance with Code Section 6225) or “partnership adjustment” that 
does not give rise to an “imputed underpayment” shall be apportioned among the Members of the Company 
for the taxable year in which the adjustment is finalized in such manner as may be necessary (as determined 
by the Tax Representative in good faith) so that, to the maximum extent possible, the tax and economic 
consequences of the partnership adjustment and any associated interest and penalties are borne by the 
Members based upon their interests in the Company for the reviewed year. 
 
  (e) Each Member agrees that, upon request of the Tax Representative, such Member 
shall take such reasonable actions as may be necessary or desirable (as determined by the Tax 
Representative) to (1) allow the Company to comply with the provisions of Code Section 6226 so that any 
“partnership adjustments” are taken into account by the Members rather than the Company or (2) file 
amended tax returns with respect to any “reviewed year” (within the meaning of Code Section 6225(d)(1)) 
to reduce the amount of any “partnership adjustment” otherwise required to be taken into account by the 
Company. 

 
 7.5 Fiscal Year.  The Company fiscal year shall be the calendar year. 
 

 
Article 8 

 
Transfer Restrictions and Buyouts 

 
 8.1 Right of First Refusal.  Any Member who desires to sell, dispose of or otherwise transfer 
or assign all or any part of such Member’s membership interest in any transaction other than an Affiliate 
Transfer shall first offer to sell to the Company all of the membership interest which such Member desires 



to transfer. The Company shall have an option, for a period of thirty (30) days after the Company and all 
of the Members have been given Written notice of the Member’s desire to sell, dispose of or otherwise 
transfer and assign such membership interest, to elect to purchase such membership interest at the price and 
terms specified in the notice. If the Company does not so elect to purchase such membership interest, the 
selling Member shall offer the right to purchase such membership interest to the other Members, who shall 
have an option, for a period of thirty (30) days following the expiration of the Company’s thirty (30) day 
option period, to elect to purchase such membership interest at the price and terms specified in the notice. 
If all or any portion of the purchase price specified in the notice pursuant to this Section 8.1 is not cash, the 
price shall be deemed cash equal to the fair market value of the noncash consideration and if the parties are 
unable to reach agreement as to such fair market value, then the fair market value shall be determined by 
appraisal using the same methodology for determination of Purchase Value set forth in Section 8.4(b). Any 
purchase by the Company or the Members pursuant to this Section 8.1 shall be closed in the manner 
specified in Section 8.5 within thirty (30) days after (i) the end of the applicable option period or (ii) 
determination of the fair market value of the noncash consideration, if later. If more than one Member elect 
to purchase the offered membership interest pursuant to the option granted to them pursuant to this Section 
8.1, they shall, absent a different agreement at the time, acquire the offered membership interest pro-rata in 
accordance with their respective Percentages prior to their purchase pursuant to such option. If neither the 
Company nor the Members elect to purchase the offered membership interest pursuant to the options 
granted to them pursuant to this Section 8.1, then the offering Member shall have sixty (60) days after 
expiration of the options of the Company and the other Members in which to sell the offered membership 
interest at the price and terms identified in the notice to the purchaser(s) identified in the notice; provided 
that such purchaser(s) shall be assignee(s) only of such membership interest unless and until such 
purchaser(s) are admitted as Member(s) of the Company in accordance with Article 2 of this Agreement. 
In no event shall the offering Member be compelled to sell less than all of the membership interest offered 
by such Member. An assignee of a membership interest who desires to sell, dispose of or otherwise transfer 
or assign all or any part of such assignee’s membership interest shall be subject to this Section 8.1 in the 
same manner as a Member. 
 
 
 8.2 Intentionally Deleted. 

 
 8.3 Intentionally Deleted. 
 
 8.4 Determination of Purchase Value. 
 
  (a) “Purchase Value” shall mean the amount of cash and fair market value of property 
which would be received by the holder of the membership interest to be sold hereunder if the Company 
sold its business and assets for cash at a purchase price equal to their fair market value as of the date of 
determination of the Purchase Value, and all remaining assets of the Company were distributed to the 
Members in accordance with this Agreement. Purchase Value shall be determined as of a date as near as 
reasonably practicable to the date of the occurrence of the event which results in the sale of the membership 
interest hereunder. The party whose membership interest is to be sold hereunder is hereafter referred to as 
the “Selling Party” and the party or parties acquiring that interest are hereafter referred to, individually or 
collectively, as the case may be, as the “Acquiring Party.” In exercising the right to purchase the 
membership interests of any party, the Acquiring Party shall develop a purchase price which it reasonably 
believes to be the Purchase Value for the membership interest and state the purchase price in its notice. If 
more than one Person is acquiring an interest, the decision of the holders of a majority of the Percentages 
held by all such parties shall be deemed the decision of the Acquiring Party. The Selling Party shall have 
thirty (30) days to notify the Acquiring Party in Writing of any objection to such purchase price. If the 
Selling Party fails to timely object to the purchase price, then the proposed purchase price shall be the 
purchase price of the membership interests. 



 
  (b) If the Selling Party does timely object, the Selling Party shall have the right to 
engage an independent certified public accountant or certified appraiser to perform a determination of the 
Purchase Value of the membership interest subject to the terms hereof. Such determination shall be 
completed within twenty (20) days after the Selling Party has delivered notice of objection to the Acquiring 
Party. The determination so rendered shall be the purchase price of the membership interests unless the 
Acquiring Party notifies the Selling Party in Writing of any objection to such purchase price within ten (10) 
days after the Selling Party has delivered notice of the determination to the Acquiring Party on behalf of 
the Company. If the Acquiring Party so objects to the purchase price, the Acquiring Party shall have the 
right to engage an independent certified public accountant or certified appraiser to perform another 
determination of the Purchase Value of the membership interests. Such determination shall be completed 
within twenty (20) days after the Acquiring Party has delivered notice of objection to the Selling Party. If 
the second determination differs from the first, the two firms shall meet and attempt to render a joint 
determination within five (5) days after delivery of the second determination. If for any reason such firms 
fail to agree on a joint determination during such five-day period, they shall mutually agree upon and 
appoint a third independent certified public accountant or certified appraiser within the next five (5) days 
who shall perform a determination of the Purchase Value of the membership interests within twenty (20) 
days of appointment, which determination shall be and constitute the purchase price of the membership 
interests. The determination of the purchase price pursuant to this Section shall be conclusive and binding 
upon the parties. Each party will bear any and all expenses incurred as the result of their objections to the 
purchase price and the employment of a suitable firm to render a determination pursuant thereto and the 
Selling Party and the Acquiring Party shall bear equally the costs of any third firm required to determine 
the Purchase Value of the membership interests. If the Acquiring Party consists of multiple Persons, such 
Persons shall bear such costs, absent a different agreement at the time, pro-rata in accordance with their 
respective Percentages. 
 
 8.5 Closing of Sale; Payment of Purchase Price. At the closing of any sale of a membership 
interest pursuant to Section 8.1, 8.2 or 8.3, the Selling Party shall assign and deliver the membership interest 
to the Acquiring Party free and clear of all security interests, liens or other encumbrances. If the sale is 
pursuant to an option under Section 8.1, payment of the purchase price shall be as specified in the notice 
thereunder unless agreed by the parties. If the sale is being made pursuant to a Put Option of a Personal 
Representative pursuant to Section 8.2(d), unless otherwise agreed by the parties, the purchase price shall 
be payable ten percent (10%) in cash at the time of closing and the balance evidenced by a five-year 
promissory note executed by the Company, payable in annual amortized installments, including principal 
and interest, the first such installment being due one year following the closing, and bearing interest at the 
“Prime Rate” quoted in the “Money Rate” section of the Wall Street Journal on the last business day prior 
to the date of the note (or in the event that such prime rate quotation is not available, the prime rate quoted 
in another nationally distributed newspaper or periodical designated by the Selling Party), and secured by 
the membership interest being purchased. If the sale is pursuant to any other option, payment of the purchase 
price shall be in cash at the time of the closing unless agreed by the parties. Any transfer or similar taxes 
involved in such sale shall be paid by the Selling Party, and the Selling Party shall provide the Acquiring 
Party with such evidence of the Selling Party’s authority to sell hereunder and such additional instruments 
as the Acquiring Party may reasonably request. 
 
 8.6 Basis Adjustment. Upon the transfer of all or part of a membership interest in the 
Company, at the request of the transferee of the interest, the Managers may, in their sole discretion, cause 
the Company to elect, pursuant to Section 754 of the Code or the corresponding provisions of subsequent 
law, to adjust the basis of the Company properties as provided in Sections 734 and 743 of the Code. 
 

 
Article 9 



 
Exculpation, Scope of Duties, Indemnification and Advancement 

 
 9.1 Exculpation. 
 
  (a) For purposes of this Agreement, “Covered Person” means (i) any Manager, (ii) 
any Member and (iii) any officer of the Company. The term “Covered Person” shall also mean any Person 
with the power, whether through ownership of voting securities, by contract or otherwise, to direct or cause 
the direction of the actions of the Manager or Member (a “Control Person”). 
 
  (b) A Covered Person shall not be liable to the Company or the Members for any loss, 
damage or claim arising out of any act or omission in the Covered Person’s capacity as a Covered Person 
or by reason of the fact that the Covered Person is or was a Covered Person (including any loss, damage or 
claim arising out of the Covered Person’s negligence), provided that such loss, damage or claim did not 
arise from or constitute gross negligence, bad faith, willful misconduct, or a breach of this Agreement by 
the Covered Person. 
 
  (c)  The provisions of this Section 9.1 are intended to limit liability with regard to 
duties, if any, owed or asserted to be owed by Covered Persons, and such provisions shall in no way be 
deemed to create or impose duties on Covered Persons. 
 
 9.2 Scope of Duties of Covered Persons. 
 
  (a) The Members, in their capacity as Members, are not agents of the Company and 
have no agency authority on behalf of the Company. The Members, in their capacity as Members, owe no 
fiduciary duty to the Company, the Managers, or the other Members. 
 
  (b) The fiduciary duties of the Managers that are owed by reason of their capacity as 
Managers are owed to the Company, and the Managers shall owe no fiduciary duty to any individual 
Member or Manager. The fiduciary duty to the Company of a Manager or officer, and the fiduciary duty to 
the Company, if any, of a Control Person of a Manager, shall be limited to refraining from acts or omissions 
constituting gross negligence, bad faith or willful misconduct.  
 
 9.3 Indemnification. The Company shall indemnify a Covered Person for any loss or damage 
incurred by the Covered Person in a Proceeding brought against the Covered Person by reason of the fact 
that the Covered Person is or was a Covered Person (including any loss, damage or claim arising out of the 
Covered Person’s negligence), except that no Covered Person shall be entitled to be indemnified in respect 
of any loss or damage incurred by that Covered Person by reason of that Covered Person’s gross negligence, 
bad faith, willful misconduct or breach of this Agreement. Any indemnity under this Section 9.3 shall be 
provided out of and to the extent of Company assets only, and no Member shall have any personal liability 
on account thereof. 
 
 9.4 Expenses. Reasonable expenses (including legal fees) incurred by a Covered Person in 
defending any Proceeding brought against the Covered Person by reason of the fact that the Covered Person 
is or was a Covered Person shall, from time to time, be advanced by the Company before the final 
disposition of the Proceeding upon receipt by the Company of a Written undertaking by or on behalf of the 
Covered Person to repay that amount if it shall be determined that the Covered Person is not entitled to be 
indemnified under Section 9.3. Notwithstanding the foregoing, the Company shall not be required to make 
any advances with respect to a Proceeding brought against a Covered Person by the Company or a Member. 
The Company may enter into indemnity contracts with any Covered Person, and the Managers may adopt 
Written procedures pursuant to which arrangements are made for the advancement of expenses and the 



funding of obligations under this Section 9.4 and containing other procedures regarding indemnification as 
are appropriate. 
 
 9.5 Insurance. The Company may purchase and maintain insurance, to the extent and in 
amounts the Managers deem reasonable, on behalf of Covered Persons and other Persons as the Managers 
shall determine, against any liability that may be asserted against or expenses that may be incurred by that 
Person in connection with the activities of the Company, regardless of whether the Company would have 
the power to indemnify that Person against the liability under this Agreement. The Company shall have no 
obligation to fund indemnification of any Person to the extent the liability is covered by insurance. The 
Company’s obligation to fund indemnification of any Person shall commence only after all available 
insurance has been exhausted. 
 
 9.6 Duration of Protection. All provisions of this Article 9 shall apply to any former Member 
or Manager or Control Person thereof for all actions or omissions taken while such Member or Manager 
was a Member or Manager, as applicable, to the same extent as if that Person were still a Member or 
Manager, as applicable. 
 
 

Article 10  
 

Winding Up 
 
 10.1 Events Requiring Winding Up. The Company shall be wound up only on the first to 
occur of any one or more of the following: 
 
  (a) the affirmative vote or Written consent of all of the Members; 
 
  (b) the occurrence of any event that terminates the continued membership of the last 
remaining Member in the Company unless the legal representative or successor of the Member agrees to 
continue the Company and appoints a successor Member in accordance with the BOC; 
 
  (c) entry of a judicial order to wind up the Company; or 
 
  (d) the involuntary termination of the Company under the BOC or Texas Tax Code, 
unless the Company is reinstated as provided by law. 
 
 10.2 Revocation or Reinstatement. A vote or consent to wind up as provided in Section 
10.1(a) may only be revoked upon the affirmative vote or Written consent of all of the Members. In the 
event of a termination of the Company under the BOC, the Company may only be reinstated upon the 
affirmative vote or Written consent of all of the Members. 
 
 10.3 Winding Up Affairs and Distribution of Assets. 
 
  (a) If an event requiring the winding up of the Company occurs and is not revoked, 
the Managers or if there are no remaining Managers a Person designated for this purpose by the Members 
(the remaining Manager or Managers or the Person so designated being called the “Liquidating Agent”), 
as soon as practicable shall wind up the affairs of the Company and sell and/or distribute the assets of the 
Company. The Liquidating Agent is expressly authorized and empowered to execute any and all 
documents necessary or desirable to effectuate the liquidation and termination of the Company and the 
transfer of any assets. The Liquidating Agent shall apply and distribute the proceeds of the sale or 



liquidation of the assets and property of the Company in the following order of priority, unless otherwise 
required by nonwaivable provisions of applicable law: 
 
   (i) to pay (or to make provision for the payment of) all creditors of the 
Company (including Members who are creditors of the Company), in the order of priority provided by 
law or otherwise, in satisfaction of all debts, liabilities or obligations of the Company due its creditors; 
 
   (ii) after the payment (or the provision for payment) of all debts, liabilities and 
obligations of the Company in accordance with clause (i) above, any balance remaining shall be distributed 
to the Members having positive Capital Accounts in relative proportion to those Capital Accounts. 
 
  (b) The Liquidating Agent shall have sole discretion to determine whether to liquidate 
all or any portion of the assets and property of the Company and the consideration to be received for that 
property. 
 
  (c) If the Company’s property is not sufficient to discharge all of the Company’s 
liabilities and obligations, the Liquidating Agent shall apply its property, or make adequate provision for 
the application of its property, to the extent possible, to the just and equitable discharge of its liabilities and 
obligations, including liabilities and obligations owed to the Members other than for distributions. 
 
  (d) Except as required by nonwaivable provisions of the BOC, no Member shall have 
any obligation at any time to contribute any funds to replenish any negative balance in the Member’s Capital 
Account. 
 
 10.4 Termination. On compliance with the distribution plan described in Section 10.3, the 
Liquidating Agent shall execute, acknowledge and cause to be filed a certificate of termination. Except as 
otherwise provided by the BOC, the Company shall cease to exist upon the filing of the certificate of 
termination with the Secretary of State of Texas. 
 
 

Article 11 
 

Miscellaneous Provisions and Definitions 
 
 11.1 Notices. Any notice to be given under this Agreement must be in Writing and mailed, 
transmitted by facsimile or by electronic message, or delivered personally (a) if to the Company, to the 
registered agent of the Company at the registered address of the Company, (b) if to any initial Member, to 
such Member at an address therefor set forth on Exhibit “A” or, (c) if to any Member subsequently 
admitted, to an address set forth in the document in which such Member agreed to be bound by this 
Agreement, or in each case at such other address as any Person entitled to notice hereunder may designate 
by notice to the Company and all of the Members. Notice of a meeting that is mailed is considered to be 
delivered on the date notice is deposited in the United States mail. Notice of a meeting that is transmitted 
by facsimile or electronic message is considered to be delivered when the facsimile or electronic message 
is successfully transmitted. Notice of a meeting that is personally delivered to the Person is considered to 
be delivered when received by the Person. 
 
 11.2 Entire Agreement. This Agreement supersedes all prior agreements and understandings 
among the Members with respect to the Company. 
 
 11.3 Amendments. The affirmative vote or Written consent of all of the Members is required 
to amend the certificate of formation of the Company or this Agreement; provided that upon the admission 



of any new Member as authorized by this Agreement, amendment of Exhibit “A” of this Agreement to 
reflect the admission of the new Member shall be deemed approved by the Members. 
 
 11.4 Governing Law. This Agreement shall be governed by and construed in accordance with 
the law of Texas. 
 
 11.5 Power of Attorney. Each Member constitutes and appoints the Managers, and each of 
them, the true and lawful attorney of such Member with full power of substitution to make, execute, sign, 
acknowledge and file (a) all certificates and instruments necessary to form or qualify, or continue the 
existence or qualification of, the Company in any jurisdiction or before any governmental authority and (b) 
any amendments to Exhibit “A” to this Agreement to reflect the admission of any new Member if the same 
is authorized by this Agreement. This grant of a power of attorney is coupled with an interest and shall 
survive a Member’s disability, incompetence, death or assignment by such Member of the membership 
interest pursuant to this Agreement. 
 
 11.6 Binding Effect; No Third-Party Beneficiaries. This Agreement shall be binding upon, 
and, to the extent provided herein, inure to the benefit of, the signatories of this Agreement and any 
Members subsequently admitted, their spouses, heirs, devisees, executors, legal representatives, successors, 
and assigns. Article 9 of this Agreement shall also inure to the benefit of Covered Persons as defined therein. 
The Members acknowledge and agree that this Agreement is intended to be binding upon and to inure to 
the benefit of the Company and that the provisions of this Agreement shall be enforceable by and against 
the Company. The obligations of the Company pursuant to this Agreement are the obligations of the 
Company only, and absent additional Written agreement, the Members have no personal liability for the 
obligations of the Company, including any obligations pursuant to Article 8 and Article 9 of this Agreement. 
No creditor of the Company or of a Member is entitled to or is intended to have third-party beneficiary 
status to enforce any obligation of any party under this Agreement. 
 
 11.7 Counterparts. This Agreement may be executed in any number of counterparts or with 
counterpart signature pages, each of which shall be deemed an original, but all of which shall constitute one 
and the same instrument. 
 
 11.8 Certain Definitions and Construction. 
 
  (a) As used in this Agreement, the following terms have the following meanings: 
 
   (i) “Affiliate Transfer” means, if the transferor is an individual, a gift or 
contribution by the transferor prior to the transferor’s death to a member of the transferor’s immediate 
family (i.e. parents, descendants, siblings or spouse) or to a trust, partnership or other entity controlled by 
or for the benefit of such transferor or such transferor’s immediate family. If the transferor is an entity, 
“Affiliate Transfer” means the transfer or contribution of the membership interest to another entity so long 
as the Person or Persons with the power, whether through ownership of voting securities, by contract or 
otherwise, to direct or cause the direction of the management and policies of the transferor entity have the 
power to direct or cause direction of the management and polices of the transferee entity. 
 
   (ii) “Agreement” means this Company Agreement as it may be amended from 
time to time as provided herein. 
 
   (iii) “Available Cash” means cash on hand held by the Company that the 
Managers determine is not required by operations or as a reasonable reserve for capital replacements. 
 



   (iv) “Bankruptcy” means, as to any Member, the Member’s taking, or 
acquiescing in the taking of, any action seeking relief in respect of such Member under, or advantage of, 
any applicable debtor relief, liquidation, receivership, conservatorship, bankruptcy, moratorium, 
rearrangement, insolvency, reorganization or similar law affecting the rights or remedies of creditors 
generally, as in effect from time to time, including, without limitation, any chapter of the United States 
Bankruptcy Code. For the purpose of this definition, the term “acquiescing” shall mean (i) the failure to 
file, within twenty (20) days after its entry, a petition, answer or motion to vacate or to discharge any order, 
judgment or decree providing for any relief under any such law, (ii) the failure to obtain dismissal of any 
such involuntary action filed against the Member within sixty (60) days of its filing, or (iii) the filing of any 
pleading in any such involuntary proceeding admitting any of the material allegations of such bankruptcy 
or other such filing or petition.  
 
   (v) “Capital Account” means the capital account of a Member in the 
Company pursuant to Section 4.3. 
 
   (vi) “Code” means the Internal Revenue Code of 1986. 
 
   (vii) “Managers” means the Person or Persons listed in the Company’s 
Certificate of Formation and any successor Manager or Managers pursuant to Article 3. 
 
   (viii) “Member” means any Person admitted to the Company as a Member as 
provided in this Agreement but excludes any such Person that has ceased to be a Member as provided in 
this Agreement or the BOC. 
 
   (ix) “Percentage” for any Member means the membership interest of the 
Member expressed as a percentage. The Percentages of the initial Members as of the Effective Date are set 
forth in Exhibit “A”. Exhibit “A” shall be amended as necessary to reflect any changes in Percentages as 
provided herein. The total Percentages of membership interests owned by all Members and assignees at any 
point in time shall equal 100%. Upon the purchase by the Company of a membership interest, the 
Percentage of the purchased membership interest shall no longer be included in the total Percentages, and 
the Percentages of membership interests owned by Members and assignees shall be adjusted accordingly. 
Upon the issuance of an additional membership interest, the Percentages of Members and assignees who 
have not been issued an additional interest shall be decreased accordingly. For purposes of Sections 3.3, 
3.4, 3.5, 3.7 and 3.12, the Percentage representing all or any portion of a membership interest assigned by 
a Member shall be attributed to the assignor Member if the assignor Member has not ceased to be a Member. 
If the assignor Member has ceased to be a Member and the Member’s assignee has not been admitted as a 
Member, the Percentage of the assignee shall not be included for purposes of Sections 3.3, 3.4, 3.5, 3.7 and 
3.12, and the determination of a “majority” of the Percentages referenced in those Sections shall be made 
on the basis of Percentages held or attributed to Persons who are at the time Members. 
 
   (x) “Person” means any individual, corporation, partnership, limited liability 
company, business trust or other entity, series of an entity, or government or governmental agency or 
instrumentality. 
 
   (xi) “Proceeding” means: (1) a threatened, pending, or completed action or 
other proceeding, whether civil, criminal, administrative, arbitrative, or investigative; (2) an appeal of an 
action or proceeding described by clause (1); and (3) an inquiry or investigation that could lead to an action 
or proceeding described by clause (1). 
 
   (xii) “Writing” or “Written” means an expression of words, letters, 
characters, numbers, symbols, figures or other textual information that is inscribed on a tangible medium 



or that is stored in an electronic or other medium that is retrievable in a perceivable form. Unless the context 
requires otherwise, the term: (1) includes stored or transmitted electronic data, electronic transmissions, 
and reproductions of Writings; and (2) does not include sound or video recordings of speech other than 
transcriptions that are otherwise “Writings.” 
 
  (b) In this Agreement: 
 
   (i)  Terms defined in the singular have the corresponding meaning in the plural 
and vice versa. 
    
   (ii) All pronouns and any variations thereof contained herein shall be deemed 
to refer to the masculine, feminine, neuter, singular or plural, as the identity of the Person or Persons may 
require. 
 
   (iii) The word “include” and its derivatives means “include without 
limitation.” 
 
   (iv) References to Articles, Sections and Exhibits are to the specified 
Articles and Sections of, and Exhibits to, this Agreement unless the context otherwise requires. Each 
Exhibit to this Agreement is made a part of this Agreement for all purposes. 
 
   (v) References to statutes or regulations are to those statutes or regulations as 
currently amended and to the corresponding provisions as they may be amended or superseded in the future. 
 
 

[Signature page follows] 
 
 
 

  



IN WITNESS WHEREOF, the undersigned Members have duly executed this Agreement as of the day 
and year first above written. 
 
 
       MEMBERS: 
        
 
       _______________________________________ 
       Travis Duane   
 
        
       _______________________________________ 
       Andrea Duane 
 
 
        
 
  



EXHIBIT A 
 

NAMES, ADDRESES AND PERCENTAGES  
OF INITIAL MEMBERS 

 
 

Name and Address for Notice Percentage 
Travis Duane 
2717 McPherson Ln 
Flower Mound, TX 75022 

95% 

Andrea Duane 
2717 McPherson Ln 
Flower Mound, TX 75022 

5% 

 


